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This Petition for Rehearing is filed on behalf of the appellants 
following a two to one decision by this court in which the majority 
declined to remove Ebert from his position as Personal Representative. 
This is a case of first impression under the new Probate Code. 
POINT I 
WHERE AN IRRECONCILABLE CONFLICT EXISTS, THE TRIAL COURT MUST 
REMOVE A PERSONAL REPRESENTATIVE FROM OFFICE; THE COURT HAS NOT 
APPLIED THE CASE LAW TO THE FACTS OF THIS CASE. 
In support of this position, the petitioners cite two Utah 
cases, one of which the court has cited in its opinion, namely 
Farnsworth vs. Hatch, 151 P. 537 (Utah 1915). The other is 
In Re Yonk's Estate, 176 P2d 876, (Utah 1947). 
ARGUMENT 
As noted, the court quoted from the Farnsworth case but did 
not note or set forth the guide lines and tests of the Farnsworth 
which should be applied in determining when a personal representative 
should be removed. Several cases are cited in which the courts 
have removed administrators or executors on the grounds that their 
interests are in conflict with those of the estate. The court 
quotes from Mark v. Coates, 37 OR 609, 62 P. 458, in which the 
Oregon court stated: 
"One whose personal interests are in conflict with 
his duty as Administrator is not a proper person to hold 
office." 
The court also quotes from Putney v. Fletcher, 148 Mass. 247, 19 N.E. 
370, as follows: 
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"An Executor or Administrator is deemed unsuitable when he has 
any conflicting personal interest which prevents him from 
doing his office." 
The court approves the quotations by stating: 
"...In the very nature of things such must be the law. The old 
proverb, "No man can serve two masters," or, as the Spanish put 
it, "He who has two masters to serve must lie to one of them," 
is as true now as it ever was, and is as applicable in the 
administration of estates as elsewhere...." 
"... In the nature of things it is not possible for any one to 
act with perfect impartiality and fairness in a matter in 
which he claims valuable and important interests. That fact-
is universally recognized, and especially in our courts of 
justice, and the only reason that it is not always strictly 
applied is because it is impractical to do so." 
The dissent in the present case presents one substantial fact: 
"This conflict is particularly serious because record ownership of 
the stock was transferred after Justheim's death." Another sub-
stantial fact is that Ebert, two weeks after the claimed oral gift 
of stock, assisted Justheim in typing up a Codicil in which Ebert 
was to receive all of Justheim's stock. Justheim specifically states 
in the Codicil that he owns approximately 50% of the outstanding 
stock in Wyoming Petroleum. Ebert's claim of a prior gift left 
Justheim owning less than 4% of the outstanding stock, not 50%. 
Both positions cannot be true. Ebert's oral claim is in direct 
opposition to Justheim's written record and personal statement. 
Ebert discussed the Codicil with Justheim, but Ebert never mentioned 
the prior gift to Justheim at the time the Codicil was signed or 
thereafter. Is it possible to have a more direct conflict? These 
facts clearly show that Ebert is serving "two masters". Ebert's 
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silence during the lifetime of Justheim underscores his conflict 
of interest. Ebert's silence continued until the lips of Justheim 
were sealed. Nevertheless, Justheim could not have spoken out from 
the grave with either any more certainty or more clarity than he 
did in his Codicil when he said he owned 50% thereby denying in 
writing Ebert's first claimed oral intervivos gift of approximately 
120,000 shares. 
If the court has applied these standards to the facts of this 
case, the opinion does not so note, and it would seem fair to assume 
that the court did not. If the court does apply these standards, 
we believe the result would be a reversal of the present opinion. 
The Supreme Court in the Yonk's Case, was involved with the 
original petition for appointment of administrator. The lower 
court made an appointment of administrator as being in the "best 
interests of the estate" to a person who did not have a preference 
under the statute. The Supreme Court stated that Section 102-4-2 
Utah Code Annotated 1943, as amended, raised the question as to 
whether there was a "good and sufficient reason" for the appointment 
by the court of an administrator of the court's own selection 
rather than one of the persons having preference under the statute. 
The court in vacating the appointment said: 
"...nothing is alleged in the petition that in any way shows 
irreconcilable conflicts of interests, nor is there anything 
that points to future difficulties, if the nominee is appointed 
by the court." (Emphasis added) 
Using the reasoning of the Yonks case and adding to it, the present 
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mandate of the new Probate Code for the lower court to "act in the 
best interest of the estate", it follows that where there is a 
showing of "irreconcilable conflicts", as in this case, then a person 
must be removed from office. 
POINT II 
REMAINING OR FUTURE DIFFICULTIES AND CONFLICTS 
In Re Yonks Case was one where, as in this case, there remained 
future difficulties and conflicts. 
ARGUMENT 
As indicated in the response to the plaintiff's Motion 
Suggesting Mootness, the 6-2 jury verdict is subject to appeal and 
an appeal will be filed. In addition, there remains a substantial 
conflict over the treatment by Ebert as to royalties divided between 
the estate of Clarence Justheim and his wife, Margaret Justheim, wit* 
Ebert again serving two masters he, Ebert, being the responsible 
person in each or both estates at the time decisions were made. 
This case has a further aspect and that is that the court 
in its discretion has chosen not to publish the opinion. From 
the writer's experience and inquiry, it would appear that the 
most common reason advanced for not publishing an opinion is 
made on the basis that the point of law has been well established 
by a recent case or more particularly by a series of recent cases. 
There has been no recent case or series of recent cases. This 
circumstance does not exist. To the contrary, this is a case of 
first impression under a new statute. The Supreme Court has 
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principles heretofore enunciated. Present day cases are more 
quick to refuse appointments where the spector of conflict is 
present and are liberal in removing from office those who have 
conflicts. These cases strictly apply the principles enunciated 
because, it is suggested, it is no longer "impractical to do so" 
in view of todays communications and transportation. There is no 
dearth of qualified people to act and perform the duties in a 
manner in which they are required as may have been true at the time 
of the Farnsworth case in 1915. Justheim was aware of the possible 
need of a new and different successor Personal Representative and 
named one in his will. 
CONCLUSION 
It is respectfully requested that the court grant a rehearing 
or in its absence that the court re-examine the law on the facts of 
this case. It is submitted that in so doing the court should and 
will reverse its position and remove the Personal Representative. 
It is further respectfully requested that the court issue a published 
opinion thereby edifying, guiding and informing the bar, the bench 
and the public as to the law of the State of Utah under the new 
Probate Code. 
Dated this 31st day of July, 1989. 
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